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Al chem Trona M ne
THOVAS E. JONES,
RESPONDENT
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Appearances: J. Philip Smth, Esg., Ofice of the Solicitor,
U S. Departnment of Labor, Arlington, Virginia,
for Petitioner;

John A. Snow, Esq. VanCott, Bagley, Cornwall &
McCarthy, Salt Lake Gty, Utah, for Respondent.

Bef or e: Judge Vai l
STATEMENT OF THE CASE

This a civil penalty proceedi ng under section 110(c) of the
Federal M ne Safety and Health Act of 1977, 30 C.F.R 0801 et
seqg. (the Act). (FOOTNOTE 1) The Secretary seeks a civil penalty agai nst
respondent, Thonas E. Jones (Jones), a nine maintenance forenman
at the Alchem Trona M ne operated by Allied Chem cal Corporation
(Allied) near Geen River, Wom ng.

Jones is charged with know ngly authorizing, ordering, or
carrying out as an agent, the corporate mne operator's violation
of the mandatory safety standard 30 C. F. R [57.21-12 which
provi des as foll ows:

I mredi ately before and continuously during wel ding or
cutting with an arc or open flame or soldering with an
open flame, in other than fresh air, or in places where
met hane is present, or nmay enter the air current, a
conpetent person shall test for methane with a device
approved by the Secretary for detecting nethane.
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The corporate mine operator's violation was cited in a 104(d) (1)
type Gtation No. 576827 issued on April 2, 1980, and all eged as
fol | ows:

In Room No. 3 of JME Panel there was a person wel ding
with an arc on No. 3 miner head in the | ast open
cross-cut. There was no person testing for nethane wth
a net hane detecting device. The content of nethane in
the air at the mner head was .0% Less than 20 feet
away, the methane content was from.2%to .5% The
readi ngs were taken with CSE Model 102 net hane
detector, the charge was checked after the readi ngs and
was found to be 3.8. The detector was |ast calibrated
0015 hours 4/2/80. The panel foreman was aware that his
men were welding at this |ocation.

Jones denied the allegation.

After notice to the parties, a hearing on the nerits was
held in G een R ver, Wom ng. Post-hearing briefs have been filed
by both parties. Based on the evidence presented at the hearing
and the contentions of the parties, | nake the follow ng
decision. To the extent that the contentions of the parties are
not incorporated in this decision, they are rejected.

STI PULATI ONS

At the hearing, the parties agreed to the foll ow ng
stipul ati ons which were accepted (Transcript at 5).

1. Federal M ne Safety and Health Revi ew Comm ssion
(Commi ssion) has jurisdiction over the matter at issue here.

2. Allied Chemcal Corporation is, in fact, a corporation.

3. Thomas E. Jones is an agent of Allied Chem cal
Cor por at i on.

FI NDI NGS OF FACT

1. On April 1, 1980, Melvin R Jacobson received a tel ephone
call froma Thomas C. Dean. Jacobson is the supervisor in the
Geen River, Womng, Mne Safety and Health Adm nistration
(MsHA) field office. Dean is a miner and enpl oyee of Allied
Chemical Corporation at their Al chem Trona M ne. Dean stated that
during the graveyard shift on March 31, 1980, Tom Jones, a
supervisor, allowed a piece of schedul e 24 equi pnent (Il ube truck)
to be parked and operated in and beyond the |ast open cross-cut
in the south area of the mne. Al so, that welding
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was being perfornmed during this tine in and beyond the | ast open
cross-cut. Dean further stated that nethane nonitoring was not
bei ng conducted during the wel ding operation (Tr. at 10 and

Exhi bit P-1).

2. As a result this conplaint, Jacobson sent MSHA inspectors
WIlliam W Potter and Robert Kinterknecht to the Al chem Trona
M ne to conduct an investigation

3. On April 1, 1980, Dean had arrived at the No. 3 room of
J.ME panel of the Alchem Trona M ne at approximtely 12:30 a. m
to commence work on the graveyard shift. Dean's job was to use an
acetylene torch to cut out the bit holders on the cutting head of
the continuous mner. Thomas E. Jones, the foreman, had nade a
nmet hane check at 12:30 or 1: 00 a.m on the graveyard shift (Tr.
at 24). No other nethane test was conducted by Jones during the
graveyard shift at the location of the continuous m ner where
Dean was working (Tr. at 26).

4. During the lunch hour on the graveyard shift on April 1,
1980, Dean and Bernie Caldwell told Jones that they should not be
wel ding in the |ast open cross-cut. Jones didn't answer the
mners (Tr. at 32 and Exh. P-3).

5. On April 2, 1980, at approximately 1:00 a.m, Jones again
made a pre-shift exam nation for nmethane in the J.ME panel (Tr.
at 38). MSHA inspectors Potter and Kinterknecht arrived at the
mne at 1:45 a.m on April 2, 1980, to investigate Dean's
conplaint of welding in the [ast open cross-cut of the J.ME
panel . The two inspectors proceeded underground and net with
Jones at approximately 2:25 a.m The group then proceeded to the
J.ME panel arriving at approximately 2:40 a.m Potter observed
a mner welding in the | ast open cross-cut and saw no one
nmonitoring for nethane (Tr. at 89). Potter issued Citation No.
576827 (Exh. P-2).

6. At the tinme the citation was issued, the No. 3 continuous
m ner was parked in the |ast open cross-cut of the J.ME pane
with the head in the drift or No. 3 room (Exh. R-1 and Tr. at
91). Potter took 10 nethane readings in the area with a
nmet hanoneter. The first test was at the point were wel di ng was
bei ng perforned and the reading was .0% The next test was at a
| ocation just inside the cross-cut towards the face. The readi ng
was .02% and a few feet nearer the face, a readi ng was
registered at .05% As Potter progressed towards the face of the
drift, the readings were from.04%to a .6%at the face (Tr. at
93 and Exh. P-4). The Alchem Trona Mne is considered a very
gassy mne and is subject to a MSHA five day inspection schedul e
(Tr. at 95).
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7. Citation No. 576827 was termi nated soon after it was issued
when Jones gave Cal dwel | his nethanonmeter to check for nethane
where the wel di ng was being done (Tr. at 101).

| SSUES
The issues in this proceeding are:

1. Wiether Jones, as an agent of the corporate operator,
knowi ngly authorized, ordered, or carried out a violation of 30
C. F.R 057.21-127

2. If so, the appropriate civil penalty that should be
assessed agai nst Jones for the said violation of the Act.

DI SCUSSI ON

Jones admits in his testinmony that on April 2, 1980, as
mai nt enance foreman, he was assigned the task of having certain
mai nt enance work perforned in the J.ME. panel of Allied s A chem
Trona M ne. This included repairs to a continuous m ner | ocated
in said panel. After Jones received his assignnent, and
fire-bossed the J.ME. panel at 1:00 a.m, he assigned m ners of
his crew to various jobs. Two miners were assigned specifically
to performwork which involved wel ding on the conti nuous m ner
(Tr. at 171-173).

Jones further admtted that the continuous m ner had been
noved earlier to the | ast open cross-cut of the panel but could
not be taken further fromthe face area because of various
obstructions, so repairs were nade while the mner was in the
| ast open cross-cut (Tr. at 177-183).

Jones further testified that the | ast open cross-cut in the
J.ME panel is not a return air corridor, as in other mnes, but
contains fresh air (Tr. at 236). For ventilation purposes, Allied
uses a systemof tubing designed to renove dirty air (air that
may contain nethane) fromthe face. Jones also admits in his
brief, that although the continuous mner was in fresh air, under
Allied s safety practices, when welding is done in the [ ast open
cross-cut, continuous nonitoring for methane is required (Resp's
brief at p. 3). Jones further admts that he knew about a
menor andum i ssued by Allied on March 4, 1976 which stated such a
requi renent (Exh. P-5).

On April 2, 1982, all of Allied s continuous methane
nmoni tors were under repair and not available to Jones for use
during the work being perforned on the continuous mner (Tr. at
172, 173). However, he contends that he had been instructed by
his supervisor that while the continuous nethane nonitors were
not working, he could nonitor the nethane conditions at the
| ocation of the continuous mner by using a regular hand held
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nmet hane nmonitor every 15 minutes (Tr. at 171-173 and Resp's brief
at p. 4). Jones contends that he specifically followed this
procedure on April 2, 1980. One net hane readi ng was taken when
the mners were setting up their equipment to start wel ding and

t he second readi ng approximately 15 minutes later. It was at this
time he was called to | eave the area and nmet the MSHA inspectors
(Tr. 190-191).

Randy Dutton, safety engineer for Allied, testified that in
the later part of March, 1980, the maintenance m ne
superintendent inquired if work could be done in the [ ast open
cross-cut using hand-held nmethane nonitors as the continuous
nmoni tors were not working. Dutton said he did not know and woul d
find out. He stated that he called the MSHA district office and
told MR Jacobson, the supervisor, that the continuous nonitors
were not working and inquired whether it was perm ssible to do
somre wel di ng beyond the | ast open cross-cut using hand held
nmoni tors. Dutton clainms Jacobson said they could if they nonitor
and test for methane every ten to fifteen mnutes. This
i nformati on was passed on to the nai ntenance supervi sor of the
mne (Tr. at 224, 225).

Jacobson deni ed that he had a tel ephone conversation wth
Dutton in March of 1980, and in fact, was not well acquainted
wi th him Jacobson checked a tel ephone | og which he naintains at
the MSHA office of all calls he receives and found no calls from
Dutton for the period of time involved here. Jacobson did find in
his log that on May 4, 1980, Dutton had called in to report an
accident (Tr. at 260, 261). However, Jacobson did receive a cal
fromDutton, in the spring of 1981, after Dutton becane Safety
Director, involving a proposed regulation to cover checking
met hane in the | ast open cross-cut (Tr. at 262).

Fromthe conflicting testinony regarding this issue, | find
that the testinony of Jacobson nore persuasive than that of
Dutton. Jacobson was able to produce his tel ephone logs to
support his statenments that the all eged conversation never took
pl ace. There was no witten evidence or corroboration by Dutton
that he had this conversation and received approval from Jacobson
for monitoring every 15 mnutes as he all eged.

Even assum ng, however, that Jones was told by a supervisor
that he could nonitor every 15 minutes for nethane in the | ast
open cross-cut when wel ding, his defense nust fail. The credible
evidence in this regard clearly denonstrates that Jones took only
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the one test at the beginning of the graveyard shift on both
April 1, and April 2, 1980, and did not test after that. Dean
testified that he observed Jones make this one check each day
(Tr. at 23, 24 and 36, 37). However, both Dean and Cal dwell
testified that they did not observe Jones make any further checks
for methane on either day. It was after a discussion in the

[ unchroomon April 1, 1980, that welding in the |ast open
cross-cut w thout methane nonitoring was dangerous and receivi ng
no apparent response from Jones, that Dean tel ephoned the MSHA
office and reported the matter. The seriousness of taking such
action by Dean gives credence to his concern about the practice
and supports his contention that no nonitoring was goi ng on. The
evi dence does not show that Dean was a conpl ai ner or raised
safety conplaints often. Also, his testinony was corroborated by
the other miner Caldwell who was able to observe whether Jones
made such net hane checks as Jones clainmed. There was testinony on
behal f of Jones that due to wel ding gl asses and mask, the mners
could not observe the tests being made. | do not believe this to
be valid as both men should have seen one or nore tests perforned
during a whole shift, if they were being done as clainmed by
Jones. Also, not one miner or witness of his whole crew testified
that the tests were conducted during the dates invol ved.

Based upon the entire record in this case, | find that Jones
was aware of the requirenment to check continuously for nethane
when welding in the |ast open cross-cut. Al so, that he ordered
Cal dwel | and Dean to performwelding work in this area on April 1
and 2, 1980, and did not nonitor for methane but once during the
entire shift. I find this is a violation of Section 57.21-12.

It was al so shown by the evidence that the corporate
operator, Allied was found to have violated 057.21-12 invol ving
the sane citation No. 576827 and paid a penalty assessnent of
$500. 00. See Secretary of Labor v. Allied Chenical Corporation
(1981) Docket No. WEST 80-478-M 3 FMSHRC 2387 (ALJ) and Exhibit
P-7.

PENALTY

| find the failure on the part of Jones to check for nethane
or to not supply the mners with nethane checking devices and
instruct themto make the necessary continuous test is gross
negl i gence. As a supervisor, he was aware of the conpany
menor andum requi ri ng such tests. Al so, assum ng arguendo that
Jones
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was given instructions by his supervisor to do so every 15
m nutes, the credible evidence shows that no tests were made
after the initial one at the beginning of the shift.

As to gravity, | find that such failure to test by Jones to
be very serious. The Alchem Trona M ne is considered a very gassy
m ne and shoul d nmet hane gas enter the area where wel di ng was
bei ng done, an expl osion could occur causing serious injury or
death to the several mners working in the area. Although this
was a fresh air area, it was admitted that a roof fall could
occur which would allow nethane to enter the area where the
m ners were wor ki ng.

In regards to Jones, he has no record or history of previous
vi ol ati ons under the Act. The violation was abated in good faith
by Jones giving one of the mners his nethane nonitor. There was
no evidence presented in this case as to Jones financi al
condition or ability to pay a reasonable penalty if one is
assessed against him | find based upon the above that $250 is a
reasonabl e penalty in this case.

ORDER
Based upon the above findings of fact and concl usi ons of
| aw, respondent Jones is ORDERED to pay the sumof $250 within 40

days of the date of this decision for the violation found herein
to have occurred.

Virgil E. Vai
Admi ni strative Law Judge

~FOOTNOTE_ONE
1 Whenever a corporate operator violates a mandatory health
or safety standard. . ., any director, officer, or agent of

such corporation who knowi ngly authorized, ordered, or carried
out such violation %(3)27 shall be subject to the sane civil
penalties, fines, %(3)27 that nay be inposed upon a person under
subsections (a) and (d).



